CITY OF LODI
INFORMAL INFORMATIONAL MEETING
"SHIRTSLEEVE" SESSION
CARNEGIE FORUM, 305 WEST PINE STREET
TUESDAY, DECEMBER 13, 2005

An Informal Informational Meeting ("Shirtsleeve" Session) of the Lodi City Council was held Tuesday,
December 13, 2005, commencing at 7:01 a.m.

A.

ROLL C

Present:

Absent:

ALL
Council Members — Beckman, Hansen, Johnson, Mounce, and Mayor Hitchcock

Council Members — None

Also Present:  City Manager King, City Attorney Schwabauer, and City Clerk Blackston

TOPIC(S)

NOTE:

B-2

Items below were heard out of order as listed.
“Review of the City of Stockton’s proposed General Plan Land Use Element”

Community Development Director Hatch reviewed Lodi's and Stockton’s General Plan map
and sphere of influence. He pointed out that from a long term perspective the only direction
for Stockton to grow is north. Stockton’'s General Plan seems to acknowledge Lodi's
proposed greenbelt/separator along the Highway 99 corridor; however, it appears not to
factor in the White Slough area of influence because it is considered to be in the County.
Mr. Hatch recommended that when the update to Lodi's General Plan is conducted, that
the study area include Highway 12 west to Interstate 5, noting that this intersection serves
as the gateway to Lodi and its wineries.

In reply to Mayor Pro Tempore Johnson, Mr. Hatch stated that if Lodi were to provide sewer
service to Flag City it would strengthen its position that the area bears relation to Lodi and
should be included in its General Plan study area.

In response to Council Member Hansen, City Attorney Schwabauer stated he had been
informed that at a 2x2x2 meeting Jim Glaser, Stockton Community Development Director,
had indicated that he interpreted the sphere of nfluence agreement to include a 500 foot
buffer that began at Lodi's White Slough Plant, not from the southern boundary of the
property. Subsequent to hearing this, Mr. Schwabauer sent a letter to the Stockton City
Attorney’s Office who called in response and expressed agreement that the buffer begins at
the southern boundary of the property. Mr. Schwabauer clarified that the buffer is for
residential construction. With Stockton’s “village” concept there will be commercial and/or
industrial construction, which could be built in the northernmost area of Stockton’s sphere
in relation to the White Slough property.

City Manager King stated that staff would probably request that Stockton reflect the agreed
upon buffer in their General Plan. He warned that there could be potential opposition from
Stockton to the proposed Resource 500 power plant project and the White Slough property
in general in terms of odor, lights, etc.

In reply to Mayor Hitchcock, Mr. Schwabauer reported that the Local Agency Formation
Commission (LAFCO) denied Lodi’'s request to expand its area of influence to include
property south of White Slough. LAFCO stated that Lodi would have to buy the property
and then seek to increase its sphere. He stated that, in part, the decision was due to it not
being contiguous with Lodi’s city limits; however, he believed the primary reason was that
LAFCO felt Lodi was trying to drive down prices so it could buy the property at a discount.
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Mayor Hitchcock asked whether more property should be purchased for future needs of the
White Slough Plant and felt that a decision should be made quickly while options are still
available.

Public Works Director Prima reported that an evaluation is currently being done on
groundwater impacts at the White Slough facility. One of the outcomes of the sphere study
was to develop a concept plan that called for 100% reuse of the water through irrigation of
landscaping and other non-potable uses. If that were done, the amount of land needed
would be minimal. If treated effluent were reused, the only land application would be for
industrial cannery water and bio solids. Mr. Prima noted that the land north of the White
Slough facility between the City’'s property and Highway 12 is also a suitable site for
expansion. In addition, land east of Thornton Road has some potential.

“Discussion on use and value of development agreements”

City Attorney Schwabauer explained that development agreements were created in
response to California Supreme Court case Avco Community Developers, Inc. v. South
Coast Regional @mmission (1976). The court held that cities can raise development
impact fees or change their development standards at any time up until the developer has:
1) received its building permit and completed all discretionary permits necessary to begin
construction, and 2) expends money toward construction. Mr. Schwabauer stated that
these two actions, under existing standards, provide vested rights for construction.
Subsequent to the Avco case developers asked for relief in the form of legislation and
development agreements were created as another way to establish vested rights. Due to
two cases, i.e., 1) Nolan v. California Coastal Commission (1987), and 2) Dolan v. City of
Tigard (1994), the law now states that when a city exacts a condition as a requirement for
development it must be both temporally related and proportional to the impact. Mr.
Schwabauer explained that with development agreements the City can ask for whatever it
wants in exchange for locking in the development standards and fees. The City’s risk is
that its expenses increase more than the value it was able to extract from the development
agreement, between the time the fees were locked in and construction begins. Lodi's 2004
impact fee adjustment allows developers to (in some cases) lock their fees in earlier than
the timeline required by the Avco case. He explained that a development agreement is a
legislative act, and once the legislative act is taken, it locks in the 30 day statute of
limitations for challenging those portions of the project which are approved. Development
agreements lock in the right to develop within the terms that are internal to the agreement
and can reserve subsequent discretionary approvals. Development agreements are
considered first by the Planning Commission and then heard by the City Council at a public
hearing. He recommended that at the December 21 City Council meeting Resolution 2004-
238 be amended to provide that the fee increases established in the resolution are not
locked in until the latest date allowed by California law.

In response to questions posed by Council Member Hansen, Mr. Schwabauer reported that
Frontier Community Builders has not made any filings in advance of the fees that are
currently in place, so its fees are not locked in. He stated that development agreements
can dictate density and can advance creative projects that are not within the traditional
parameters of the City’s General Plan.

Mayor Hitchcock asked whether a development agreement could have the effect of locking
in all remaining growth allocations, to which Mr. Schwabauer stated that it could if the City
wished to negotiate it.

In reply to Council Member Hansen, Community Development Director Hatch explained that
city limit signs are informational and have no legal bearing.
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Mayor Pro Tempore Johnson and Council Members Hansen and Mounce voiced support for
placing Lodi’s city limit signs as far out as possible in an effort to protect the City’s interest

in its sphere of influence areas.

PUBLIC COMMENTS:

Jeffery Kirst recalled that the original 2% growth initiative was struck down by the
appellate court and Council later enacted an ordinance, which it has the ability to
amend.

Mr. Schwabauer noted that the 2% growth limit is also incorporated in the City’s
General Plan, which makes it more difficult to change.

Pat Patrick, President of the Chamber of Commerce, urged that the City’'s General
Plan development be driven by the economic buoyancy of Lodi, rather than
population growth. An agricultural preserve would relate directly to an economic
benefit that Lodi would profit from. Mr. Patrick stated that the Executive Director of
LAFCO indicated that a plan of Lodi's that was expanded and incorporated an
agricultural preserve concept around the current urban area would be acceptable
because such a plan serves different parties of shared economic interest.

C. COMMENTS BY THE PUBLIC ON NON-AGENDA ITEMS
None.
D. ADJOURNMENT

No action was taken by the City Council. The meeting was adjourned at 8:23 a.m.

ATTEST:

Susan J. Blackston
City Clerk
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INSTITUTE for LOTAL
SRELF GOVERNMENT

Spring, 2002
Dear Reader:

On behalf of the Institute’s board of directors, we are pleased to be able to offer this resource
to assist you in understanding issues relating to development agreements.

A key Institute goal is to make a difference for local agencies and the cornmunities they setve.
Your feedback and mput is a vital part of our efforts 1o assess the Institute’s value and impact:

¢ Did this publication help you? How? Did it make a difference in how you approached a
local issue or policy relating to development agreements?

»  How can the publication be improved? Did we leave anything out? Do you disagree with
something we said?

e Do you have sxamples of the kinds of issues we discuss that we might be able to include in
future updates of this publication? Ase you inferested in contributing to the Institute’s

programs in general”? .

To assist you in providing feedback, we have provided a feedback form at the back of this
publication. Your feedback is also welcotne through our websile at www.ilsg.org.

Thank you in advance for your assistance.

Very truly yours,

2N

JoAnne Speers Jerry Patterson
Fxecutive Director President, Board of Dhrectors
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INTRODUCTION

WHAT ARE DEVELOPMENT AGREEMENTS?

Development  agreements are confracts negotiated between  project
proponents and public agencies that govern the land uses that may be
allowed in a particular project.' Although subject to negotiation, allowable
land uses must be consistent with the local planning policies formulated by
the legislative body through its general plan, and consistent with any
applicable specific plan. ?

Neither the applicant nor the public agency s required to enter into a
development agreement. When they do, the allowable land uses and other
terms and conditions of approval are negotiated between the parties, subject
0 the public agencies’ ultimate approval. While a development agrecment
must advance the agencies’ local planning policies, it may also centam
provisions that vary from otherwise applicable zoning standards and land
use requirements.

The development agreement is essentially a plarming tool that allows public
agencies greater latitude to advance local planning policies, sometimes
new and creative ways. While a development agreement may be viewed as
an alternative to the traditional development approval process, in practice it
is commonly used in conjunction with it. It is not uncommon, for exatmple, to
see a project proponent apply for approval of a conditional use permit, zone
change and development agreement for the same project.

IN THISs MANUAL

As discussed in Chapter 2, both parties to the agreement receive benefils,
In addition to the greater latitude afforded by the development agreement to
advance local planning policies, the public agency has greater flexibility in
imposing conditions and requirements on proposed projects, while the
applicant is afforded greater assurance that once the project is

! See Cal. Gov’t Code § 65864 and Following,
? See Cal. Gov't Code § 65867.5.
* See Cal. Gov't Code § 66000(b).

What Are Development

Agreements?

in This Manual

..............................
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approved, it can be built’ There may be disadvanlages associated with
development agreements as well (see Chapter 2).

Because development agreements afford greater latitude, local agencies
may want to iake steps to ensure that local land use objectives are not
diminished through the use of development agreements (see Chapter 3).
Giving adequate thought to how the parties conduct negotiations can
improve an agency’s chances of accomplishing its objectives, as well as
ensuring that reaspnable expectations of both parties are achieved (see
Chapter 4). Finally, understanding the “nuts and bolts” . of processing
development agreements, and-the terms and provisions that are typically
wcluded, will ensure that procedural requirements are et and legal
interests protected {Chapter 5).

In short, this manual provides a practical overview of the development
agreement process, including:

#» The advantages and disadvantages of using
development agreements;

* The role development agreements. can play in
achieving local agency land use planning objectives;

s Procedural issues refated fo development agreements;

» Substantive provisions in development agreements;
and

s The art of negotiating development agreements.

This manual reflects the variety of experiences that California public
agencies and project proponents have had with development
agreements, and builds upon the groundbreaking work of the original
Development Agreement Manual written by Daniel Curtin and
published in 1980 (supplemented in 1985) by the Leagué of California
Cities.

* See Cal. Gov't Code § 65865.4.




THE ADVANTAGES AND
DISADVANTAGES OF
DEVELOPMENT
AGREEMENTS

Development agreements have three defining characteristics:

e They allow greater iatitude than other methods of
approval to advance local land use policies in
sometimes new and creative ways;

¢ They allow public agencies greater Hexibility in
imposing conditions and requirements on proposed
projects; and

# They afford project proponents greater assurance that
once approved, their projects can be built.

Although these characteristics can be advantageous, they can also present
challenges. The purpose of this chapter is to discuss potential advantages
and disadvantages of development agreements, from the perspective of
both the public agency and project proponent.

ADVANCING LAND USE POLICIES

Because development agreements are themselves ordinances, they may
supersede existing land nse regulations as long as they are consistent with
the general plan and any applicable specific plan.’ As a result, they can
afford the public agency and project proponent greater latitude conceming
allowable land uses in a particular instance. However, there are potential
advantages and disadvantages associated with having this fexibility.

* See Cal. Gov't Code § 65867.5.

Advancing Land Use Policies..... 11
imposing Conditions e | 14

Assuring Froject Wil Be Built 19

SHMIATY crocsiossimrisnsunnssnrsstonnississ 23
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POTENTIAL ADVANTAGES: THE ABILITY TO BETTER
IMPLEMENT PLANNING POLICIES

From a planning perspective, development agreements have been
mnstrumental i allowing creative and award-winning land use projects
because the agreements can facilitate projects that would not have been
allowed under otherwise applicable Zoning regulations, The approval of
creative land use concepts — and the construction of resplting projects —
have advanced the state of urban plarming, and allowed public agencies to
better combat the visual and aesthetic impacts of ‘*‘cookie-cutter”
development.

In a similar vein, there are instances in which literal comppliance with zoning
ordinance provisions can thwart promotion of general plan policies. For
example, the general plan may encourage the existence of open space,
whereas the applicable zoning district does not allow sufficient density to
accommodate the ¢lustering of residential units necessary to accomumodate
an cpen space component.

There may also be instances m which the legistative body wishes to
promote unwritten policies, such as those involving growth management. As
long as the project is consistent with the local planning polisies fotmulated
i by the legislative body through its peneral plan, the development agreement
T can provide greater latitude to incorporate land use concepts and
components that are tailored specifically to address particular community
CONCETns.

In each of these cases, the ability to vary from strict adherence to
otherwise applicable zoning provisions can help enswre that the public
agency’s land use policies are being advanced, in sometimes new and
innovative ways. These advantages ate shared by the public agency and
project proponent alike.

The following example shows how using a development agreemeni allows
the parties to develop a unique land use project to advance the public
agency’s land use policies créatively and responsibly through the give-and-
take of negotiations, as both parties address their respective needs and
desires,
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While few things in life go as smoothly as the hypothetical approval of
Sports World {above), the process of negotiating development agreements
can allow the development of new and creative concepts, address
associated issues and concems unique to a particular project, and ensure
adherence to local land use policies in conformance with the general plan.
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POTENTIAL DISADVANTAGES: MAY PROMOTE BAD
PLANNING

The latitude afforded the parties through use of a development agreement
may also have potential disadvantages. For example, the agency’s staff and
tegislative body may become convificed thai, in exchange for the significant
sales tax revenue the agency is likely to receive from a par{muim project, or
in consideration of the fact that the project proponent is willing to construct
a new city patk or other significant public amenity. the agéney should agree
to compromise its planming standards in a manner that could reduce the
quality of life in the community. The pressure to compromise may be
especially great in the case of a “friendly developer” whe has a popular
presence in the comymumity.

From the project proponent’s perspective, it is possible that the legisiative
body may decide to disallow uses that would otherwise be allowed, and
which are appropriate from a conventional planning perspective.

The suggestions that appear in this manual are intended to help avoid
misusing development agreements. They are based on the premise that
from the ouiset, the planning policies and objectives that have been
embraced by the community through adoption of the genetal plan, and those
included in any applicable specific plan, should be an-integral part of the
discussions and negotiations between the parties to 'a development
agreement.

By identifymg applicable plarming policies early on, and confinuing o use
them as yardsticks in determining what land uses are appropriate, the
parties should be able to avoid unaceeptable compromises when negotiating
development agreements,

IMPOSING CONDITIONS

Development agreements provide public agencies greater flexibility in
imposing tequirements on proposed development, such as development
conditions, exactions and fees, becanse constraints and ugeertainties that
affect a local agency’s ability to unilaterally impose such requzrements do
not apply to mutually agreed upon development agreement provisions.®

¢ See Cal. Gov't Code § 66000(h) (excluding "fees collected under development agreements”
from the type of fse covered under the Mitigation Fee Act).
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POTENTIAL ADVANTAGES: MORE ENCOMPASSING
DEVELOPER REQUIREMENTS MAY BE ENFORCED

Public agencies face the following types of legal copstraints and
uncertainties that directly affect their ability to regulate development. Such
constraints and uncertainties may be overcome, however, through the use
of development agreements.

Voter Initiatives. During the past several decades, public agencies have
been subjected © a number of fiscal setbacks that have impeded theur
ability to meet the service and infrastructure needs of their communities. A
number of voter initiatives have limited public agencies’ revenue raismg
aufhority, and questions associated with these mitiatives have created legal
uncertainties,

FRAF Shift. In 1992, in reaction to a serious deficit, the state enacted
legislation that annually shifts some of the financial responsibility for funding
education, pursuant to Proposition 98, to local public agencies. Through the
intervening the years, the Educational Revenue Augmentation Fund
(ERAF) has deprived local agencies of more than $30 biilion.

Since the ERAF shift and passage of initiative measures Hmiting public
agencies’ general revenue sources, agencies have increasingly required
project proponents to bear the costs to the commumnity associated with
development of their projects. Many agencies have adopted development
impact fees, for example, that are designed to require project proponents 1o
pay the costs of infrastructure, facilities and public services required o
service their projects.

STATUTORY AND CONSTITUTIONAL RESTRICTIONS

Mitigation Fee Act, Commonly referred to as Assembly Bill {(AB) 1600,
the Mitigation Fee Act was enacted in 1987.7 [t dosely regulates the
adoption, levy and collection of development fees, including project-specific
fees, imposed by local agencies. The act requires the agency to identify the
purpose and use of the fee, and to explain why there is a reasonable
retationship between the fee and the development® Fees may not exceed
the estimated reasonable cost of providing the service for which the fee 1s
collected.” These reguirements, among other things, have restricted the
reach of development impact fees.

! See Cal Gov't Code § 66000 and following.
8 See Cal. Gov't Code § 66001,

¥ See Cal. Gov't Code § 66005,
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School Facitity Fees. Local public agencies historically have been
responsible for financing schools. In 1998, however, Senate Bill (SB) 50
significantly changed the extent to which agencies can require developers
to contribute to the cost of building new schools.”” SB 50 sets maximum
amounts on such fees.” It also prohibits agencies from. imposing other
conditions on development to ensure the existence of adequate school
fucilities.”

ach of these constraints and uncertainties limits a local agency’s ability to
adlequately condition new development in a manner that will cover the cost

of associated infrastructure, facilities and public services.

Regulatory Takings. The term “regulatory takings” derives from the
Takings Clause of the Fifth Amiendment to the United. Stats_és: Constitution,
which states: ... nor shall private property be taken for public use, without
just compensation.”"*

A *taking” is any confiscation of private property by a public agency. A
“regulatory taking” is an indirect confiscation of private property through
government regulation. If a court finds that a challenged regulation
consfitutes a taking, the public agéncy must compensafe the owner of the
property.

In recent years, takings litigation (and the threat of such litigation) has
become a significant factor in land use decision-making. Increasingly,
project proponents have invoked the Takings Clause in an effort to
persuade public agencies reduce their efforts to require developers to
pay various costs associated with infrastructure and public services.
Moreover, the courts have displayed a greater inclination to second-guess
public officials’ decisions—a departure from the fraditional deference the
courts have afforded decisions of local officials in the past.

The expanding scope of what congfitutes a compensable taking is of
concern to local agencies betause of the potential for being assessed large
monetary judgments in connection with the imposition of development
requirements.

¥ Soe Cal. Gov't Code § 65995(a).
U See Cal. Gov't Code § 65995(b).
12 See Cal. Gov't Code § 65996(b).

7 A overview of $B 30 is available from the League of California Cities. To obtan a copy,
1.eague members may contact the League and request “Strauss Opioica on 8B 50, January
1999

" Tq the same effect is article 1. section 19 of the California Constitution: “Private property
may be taken or damaged for public use cnly when just compensation, ascertained by a jury
enless waived, has first been paid .. .7
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AVOIDING CONSTRAINTS AND UNCERTAINTIES

A public agency can avoid the types of constraints and uncertainties

described above by entering into development agreements, since the
project proponents agree to fees and requirements. Omce the agreement
is executed, the project proponent has generally waived s or her right to
challenge the fairness or appropriateness of a particular reguirement.

For example, the local agency can ask that the project proponent agree o
finance public facilities and improvements without the specter of a
regulatory takings claim. Similarly, the locat agency may ask the project
proponent to consfruct a new school without fear that schoot facility-fee
limitations will be invoked. The project proponent must agree to such
requiremnents, of course, before they may become enforceable.

The local agency may also bargain for compietion of facilities and
improvements at an earlier stage in the development process. This can
result in needed infrastructure and facilities being put in place prior to or
concurrently with the development, reducing the development’s impact on
existing facilities or services. Similarly, the project proponent may agree
to pay additional fees to proteet the agency and existing residents from
any budgetary impacts associated with the development.

Tor facilities and infrastructure that are funded by multiple projecis, the
development agreement process cat provide a mechanism to ensure that
each project proponent pays its fair share in a timely manrer.

The project-specificity of the development agreement process offers the
public agency the opportunity to design more tailored implementation
programs for its planning policies and objectives as they relate to the
proposed project. The process of negotiating the agreement can help the
agency identify and address issues relating to the project before the
agency provides final approval. The agency may also require that the
agreement include provisions dealing with identifiable contingencies
related to the proposed project.

Finally, the fact that the development agreement is recorded provides a
convenient mechanism for binding future owners to the requirements and
obligations cteated by the agreement.”

15 Swe Cal. Gov’'t Code § 65868.5 (... the burdens of the agreerent shall be binding vpon, and
the benelits of the agreement shall inure to, all successors in inlerest 1o the parties to the
agresment”).

17
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POTENTIAL D.{SABVANTAGES: UNREALESTIC |
EXPECTATIONS MAY MAKE PROJECT INFEASIBLE

From the project proponent’s viewpoint, Jocal agencies may expect more
encompassing project requirements than are financially feasible. The
myriad of issues developers face, mcluding land dvailability, financing,
market considerations and federal, state and local regulatory requirements
can make it difficult to propose financially feasible development projects.

Against this back drop, some developers have abandoned development
agreemenis ajtogether. This avoids the risk of discovering after months of
negotiations that the local agency expects the developer to construct an

Y Cal Lab. Code § 1720(0).

Y Cal. Lab. Code §§ 1770; 1771
% Cal. Lab. Code § 1771,

¥l Lab. Code § 1720(0).
rd.

d.

.

.

1.

2 Cal. Lab. Code § 1720(c).
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expensive public amenity, such as a school or park, in consideration of the
benefits the developer will receive from a developrnent agreément.

As further discussed in Chapter 4, one way of avoiding this type of problem
is fo discuss the parties’ expectations at the ouiset, as a pretude fo
beginning negotiations. That allows each party to assess early on whether a
development agreement will meet each patty’s needs.

ASSURING PROJECT CAN BE BUiLT

One of the chalienges project proponents face in the usual regulatory
process 1s that the project must meet the regulatory standards in effect at
each stage of the development process. This can result in a proposed
project being subject to new regulations even after it has received final
approval, and even if the new regulations preclude or prohibit construction
of some or all of the project.

As a result, it can be difficult for a project proponent 1o know at the outset
what criteria the project must meet. It is not until the proponent’s right to
complete the project has “vested,” that he or she has the right to build the
project without concern that new regulations may apply.

Unforeseen regulatory changes (including those adopted by the voters
through the initiative process) can add time and expense to a proposed
project. Moreover, a proponent of a large project must typically invest

substantial amounts of time and money in the project hefore he or she
receives “vested rights” to complete the project as approved.

M City of San Jose v. State of California, 45 Cal. App. 4th 1802, 53 Cal. Rptr. 2d 521 (6th Dist.
1996) rev. deniod (1996).
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On the dher hand, a project proponent who is a party to a development
agreement receives “vested rights” to complete the project as approved.
This occurs immediately upon execution of the agreement, by virtue of the
fact that a development agreement “freezes” applicable local land use
regulations with respect to the proposed project.”

POTENTIAL ADVANTAGES: FEWER SURPRISES AFTER
PROJECT APPROVAL

From a project proponent’s perspective, the added certainty assoctated with
receiving “vested rights” to construct a proposed project without concern
that new regufations may apply can be invaluable. It may be especially
important to a project proponent worried about a potential batiot measure or
a change in the governing body majority that could adversely affect the
project. While development agrestnents are subject to voter referenda,” an
opponent would have to file his or her submittal within 30 days after final
approval of the development agresment in or der to preserve.the right to put
the approval of the agreement on the ballot” Once the 30sday period is
over, the project proponent can safely assume that the project will not be
affected by future ballot measures.

There are limits to the degree of assurance that a public agency can offer.
For example, additional conditions may be impesed on-the-project if further
environmental analysis is needed under the California . Environmental
Quality Act (CEQA}. Also, a development agreement cannot prevent the
application of state or federal regulations, as farther discussed below ™

Another advantage from the project proponent’s perspective is limiting the
potential for regulatory change. This can be helpful when the proponent
seeks financing. It can alse be reassuring with respect to large projects that
have stgnificant apfront costs.

PoOTENTIAL DISADVANTAGES: RULES OF ENGAGEMENT
ARE LOCKED IN

A development agreement can limit the public agency’s ability to respond to
a changing regulatory environment, precisely because it locks in the

¥ See Cal. Gov't Code § 65865 4.
# See Cul. Gov't Code § 65867.5.
¥ See Cal. Blect Code § 9237,

M See Cal. Gov't Code § 658695,
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regulatory requirements in effect at the time the agreement is approved. If
the agency’s planning regulations are in need of review or updating, the
agency may be subject to eriticism if the conditions miposed by the
agreement do not sufficiently protect the community’s interests. In the
absence of a development agreement, and should the need arise, the
agency retains the prerogative to change the rules relating to the project,
even if that change makes the intended use unlawtal.

A development agreement also places a premiwm on an agency being able
at the outset to identify all of the issues presented by a project. Since
changes to the agreement require mutual assent, it may be difficuit to add
conditions or requirements later, should the agency identify the need to do
so after the agreement is entered into.

From the proponent’s perspective, the project’s obligations are also locked
irt by the agreement. Some elements of market changes—including changes
in the project’s economics—may not be reflected m the agreement. This
can put a preminm on a project proponent’s ability to anticipate areas of
potential change and then negotiate the flexibility to respond to those
changes (for example, by negotiating a range of future uses, based on what
the market will bear at the time of build out).

Another possible disadvantage is the degree of protection from regulatory
change, which is limited to focal regulations. The development agreement
law specifically provides that a development agreement must be modified if
necessary to comply with subsequently enacted state o federal law.”" The
new state or federal law may prevent or preclude compliance with the
provisions of the development agreement. The issue for the project
proponent is whether some protection from reguiatory change is better than
none at all.

* See Cal. Gov't Code § 658695,
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Hgui

SUMMARY

This chapter has examined the advamtages of the three defining
characteristics of development agreements——greater regulatory latitude,
flexibility and assurance for project proponents. But these characteristics
can also present obstacles for the parties negotiating a development
agreement.

Some developers may continue avoiding the use of development
agrecments becawse of the potential for expensive project requirements.
Some local agency staff may avoid development agreements because of
the limitations that development agreements impose on an agency’s ability
to vespond to a changing regulatory environment. Neverthekss, the latitude
afforded by development agreements to advance local agencies’ planning
objectives--in sometimes new and innovative ways--makes the development
agreement a useli]l and viable fool in service to the community in a ouniber
of different applications.

For both parties, a development agreement can involve a great deal of time
and energy to negotiate and implement. Accordingly, it is important at the
outset to carefully evaluate the advantages and disadvasntages of using a
development agreement in each specific instance.
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ACHIEVING LAND USE
PLANNING OBJECTIVES
THROUGH DEVELOPMENT
AGREEMENTS

Development agreements can be used for a wide range of projects, from
large mixed-use developments to smaller projects. Moreover, the scope of a
development agreement can vary according to the needs of the project in
question. Although a development agreement can be comprehensive,
detailing every aspect of the project, it can also focus on particular aspects
of a project.

This chapter discusses the role that development agreements can play m a
local agency’s overall planning process. Fundamentally, development
agreements are one tool in the local agency’s toolbox for achteving the
community’s long-term planming and development goals.

THE IMPORTANCE OF COMPREHENSIVE
PLANNING

In authorizing the use of development agreements, the Legislature
emphasized that development agreements are intended to serve as a tool to
strengthen a community’s commitment to comiprehensive land use
planning.”? The concept behind the use of development agreements is to
encourage commmities to think ahead, m a comprehensive manner, about
the impacts of development within their jurisdiction and the steps necessary
to make that development a win-win proposition for both the project
proponents and the community,

2 gee Cal. Gov't Code § 65864(a) (“The Legfslature finds and declares that: {a) The lack of
certainty in the approval of development projects can result in a waste of rescurces, escalate
the cost of housing and other development to the consumer, and disconrage Investment in cndd
commitment to comprehensive planting which would make maximum efficient utiifzation of
resources at the least econamic cost 1o the public.”) (emphasis added).

The lmportance of
Comprehensive Planning ... 15

Uses of Development
Agreements 28

SUMMEATY cvsvssvesarnamsnnsseraerassnoreomissin Z8
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A development agreement generally allows a project proponent to proceed
with a project that meets the “policies, rules and regulations” in effect at the
time the development agreement is approved.” A development agreement
may also supercede an agency’s existing policies, rules and regulations, as
long as the project is consistent with the general plan and any applicable
specific plan. ™

TaE ROLE OF PLANNING POLICIES IN THE
NEGOTIATION PROCESS

A helpful starting point is having well-understood planning regulations that
reflect the community’s current and anticipated needs. Such policies, when
adhered to, facilitate the negotiation process, ensuring that a proposed
development agreement reflects the local governing body’s policies. This
approach can also address a source of decisionmaker discomfort with the
development agreement process, because even though the goveming body
ultimately approves a development agreement, it also needs a mechanisin to
provide direction to the negotiation process. Planning policies meet this
need.

Typically in & negotiation process, decisionmakers provide thetr negotiators
with parameters on key bargaining issues. It is important that the
parameters remain confidential, so the other side does not know how much
leeway the negotiators have.

Confidentiality is difficult in the context of development agreement
negotiations because the state’s open meeting laws*™ do not generally allow
an exception for public agency negofiators on development agreements {0
receive direction from the governing body. There may be aspects of a
development agreement—for example, the price and terms of payment for
acquisition of property—that can be discussed in closed session. However,
only those issues may be discussed in closed session—not the development
agreement in general.

The agency’s planning policies, therefore, may serve as the negotiators’
key source of direction in this circumstance. Ins addition, a local agency may
want to consider directing its staff to adopt a different type of negotiating
style, where identification of “interests” replaces the need to establish outer

3 See Cul. Gov't Code § 65864(b) (“The Legistature finds and declares that: .. (b} Assurance to
the applicant for & development project that upon approval of the project, the appheant may
proceed with the project in asvordance with existing policies, rules and regulations, aud subject
to conditions of approval, will strengthen the public planning process, encoutage private
participation in comprehensive planning, and reduce the economic costs of development.”)
{emphasis added). See alse Cal. Gov't Code § 65866,

3 Gee Cal. Gov't Code § 65867.5.

3 See generally Cab. Gov't Code § 54950 and foliowing (The Ralph M. Brown Act).
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“positions” or parameters (see discussion in Chapter 4). If an agency uses
an interest-hased negotiating strategy, there are Jlewer sirategic
disadvantages  associated with a goveiming body’s trying to provide
direction in open session.

Well-conceived and up-io-date planning policies can also assist local
agencies to avoid having to ask the staff to negotiate in a vacuum, with little
or no immediate direction or feedback from decisionmalkers. When the
agreement is before the legisiative body for final approval, it may be
difficult for the body to modify aspects of the agreement without, in effect,
tenegotiating the agreement from the dais to change the terms that the staff
negotiated.
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PLANNING POLICIES AS A MIECHANISM FOR DIEFINING
PROJECT PROPONENT EXPECTATIONS

An agency’s planning docurnents, including its focal development agreement
procedures, can provide an important source of guidance for project
proponents going into negotiations. By stating in the procedures that the
local agency is committed to using development agreements as a tool to
promote the community’s needs, the agency makes clear that it expects 1o
receive greater community benefits than it could otherwise achieve through
the land use regulatory process. This level of understanding can be heipful
in setting the proper tone, so both parties have realistic expectations going
into the negotiations.

Such an approach also may be helpful in responding to community concerns
that the community has not received adequate benefits in the past from
development agreements. These concerns may arise, especially when the
project propouent has an ongoing relationship with the public agency.

USES OF DEVELOPMENT AGREEMENTS

Local government agencies have successfully used development
agreements to facilitate:

e School, park and other facility funding,

& Affordable housing projects;

s Large-scale mixed use projects; and

s  Multi-phase commereial projects.

Development agreements can also be a vehicle for addressing concerns
among developers about perceived adverse inipacts of neighboring prejects.

SUMMARY

Used }uchc;ously, developiment agreements are a useful tool for achieving an
agency’s land use planning objectives. Well-articulated pilanning policies

28 Cal. Gov't Code § 14045,
3 Cal. Gov't Code §§ 65460.10, 65460.2.
8 Cal. Gov't Code § 659135
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may also provide important policy direction to staff in negotiating such
agreements.



PROCESSING

JEVELOPMENT

From a local agency standpoint, the development agreement process begins
with the local agency’s procedures for devel.opméﬁﬁt ﬁgﬁeements. The
development agreement law contemplates the adoption of such procedures
by local government agencies.” If there are none, some must be adopted
upon the request of an applicant.” Sample procedures.are available online

at www.ilsgrorg/de

]

viagmt and typicaily include the following:

A statement of purpose/findings concerning the public
benefits of developrient agreements;

Application reguiternents;

Notice and hearing
procedures;

Planning  cotmission  and
governing body review,

Recordation;

Amendment and
terrmination; and

Periodic review.

Parpose/Findings ..o T
Application Process. o i 31
Public Herings and Notice ... 32
Decisionmaker Input on
Developinent Agreement and

(O E T T - 36

Rewrd;u}fion and Gther Post-
Apprevit] SEens s e 39

AMENETIENE corciversvenenavrsismonizasassis 46

Development Agreensents and
AcCountabiHY s w40

BUIOIALY wrssscsssnnsssrssssnsunsmssssisnasss 41

*® See Cal. Gov't Code § 65865(b) (“Bvery city, county. or city and county, shall, upon request
ot an applicant, by reselution or ordinance, establish procedures and requiremsents for the
consideration of development agreements ...}

¥ See Cal. Gov't Code § 63865(h}.
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Such procedures may be adopted by ordinance or
resolution.” The development agreement law
allows local agencies to recover the direct costs
associated with adopting procedures  for the
agencies’  consideration  of  development
agreements.

This chapter discusses procedures and issues an
agency may include in its development agreement
procedures resolution or ordinance, as well as the
general steps in the process of approving a
development agreement.

PURPOSE/FINDINGS

The agency’s development agreement procedures provide an opportunity
for the tocal agency to state its goal for considering development agreement
requests, which 15 “..to promote the comrmmmity’s needs and receive
greater community benefits than otherwise can be achieved through the
land use regulatory process.” A goal staternent similar to this example can
be helpful in setting the tone for negotiations, so that both parties have
realistic expectations going into the negotiations.

It is also helpful to refer to the development agreement statute, California
Government Code section 65864 and following.

APPLICATION PROCESS

An application form specifying the type of
information an agency needs fo process the
development agreement request is an etficient
way of ensuring that the agency receives ail of
the mformation it needs in a timely manner. Some
development procedures authorize the agency’s
plangiing director to develop a form application for
development agreements. A sample form is also
available onfine at www.ilsg org/deviagmt.

It can also be helptul for an agency’s
development agreement procedures to authorize the local agency’s attorney
to develop a form agreement. Having a readily available form agreement
saves staff time in reviewing development agreements; it also provides

1 See Cal. Gov't Code § 65865{b}.
# See Cal. Gov't Code § 65865¢d).
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greater assurance that the agreement will cover all of the agency’s needs.
Chapter 6 discusses the content of development agreements. Sample
forms are available online at www s ore/deviagmt

Some public agencies charge fees to process.
applications. A local ageney’s development.
agreement procedures can specify those fees or
cross reference a feée schedule that inclides this
particular type of fee.”

The local agency will also need to ensure that the
environmental analysis requirements under the
California Environmental Quality Act (CEQA)
have been satisfied.™

PUBLIC HEARINGS AND
NOTICE

Another important aspect of development
agreements is the role of public input. The
development agreement law requires a noticed public: heamg by both the
plarming agency and by the local agency’s governing hody before a
development agreefment is approved.

DEVELOPMENT AGREEMENTS AND PUBLIC INPUT

Both the project proponent and the local agency have an interest in
satisfying community concerns with respect to a development agreement,
insofar as development agreements are subject te repeal by voter
referendum.* In fact, a development agreement cannet legally take effect
unti! after the 30-day period for such a referendum expires.”’

There is also a 90-day statute of lLimitations to challenge the adoption or
amendments of any development agreement approved after Janvary 1,
1996.*

B See generally Cal. Gov't Code § 66000(b) (excluding “fees collected under development
agreements” from the type of fee covered under the Mitigation Fee Act) and following.

4 See generally Cal. Pub. Res. Code § 21000 and following.

# See Cal. Gov't Code § 65847,
# goe Cal. Gov't Code § 65867.5.

+ See Cal. Bleet. Code § 9141; Referendum Commitiee v. City of Hermosa Beach, 184 Cal.
App. 34 152 (1986); Midway Orchards v. County of Butte, 220 Cal. App. 3d 765 (19%0).

* gpe Cal. Gov't Code § 63009,
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As a practical matter, though, it may be advisable to inciude stakeholders
(interested parties such as conunnnity groups, business leaders and others
nterested in the commuaity’s development} in the development agreement
process. While it may not be practical to allow stakeholders to attend
negotiations, it may be possible to consult with them ahead of tme, or
perhaps
on a
“meet
and
confer”
basis  as
negotiatio
s
proceed.

As  the
foliowing
example
illustrates,
the
process
of
negotiatin
& a
developm
ent
agreemen
1 is
susceptibl
e {0
“commur : bl

ity backlash’ in instances when conumunity members find out after the facs,
that public agency staff has agreed to recommend what they perceive as
confroversial concessions.

Meeting with stakeholders ahead of time to discuss possible actions, such
as attracting a large retail outlet, allows legitimate issues to be aired before
serious negotiations begin. After some evaluation, stakeholders may decide
their issues can be resotved, or the agency may decide it should re-evaluate
its priorities. In the case of the merchants in this illustration, had they been
given the opportunity to meet with the agency to learn about the
experie nees of other cities, they might have concluded that attracting Taxco
would actudlly help business retention.




34 | DEVELOPMENT AGREEMENT MANUAL

Meetmg and conismng w1th stakehoidezs dumng the negomtwﬁ process
being negoilated. Mzmy times, the same undﬁrlymg goal can be
accomplished in a slightly different manner to accommodate stakeholders’
needs.

In the Taxco example, city staff needed to keep the-
negotiations confidential, so that a- ne1ghbonnw ¢ity
would not undermine their efforts ‘While the need
for confidentiality makes it more difficult to include
stakeholders, including them in the process without”
sharing every detail enables the local agency to be
on a firmer community relations foeting when it
comes to approving the development agreement.

PuBLiC INPUT ON CONSIDERATION OF
THE PROPOSED AGREEMENT

The development agreement law bpeciﬁeq what kind
of public hearings and notice must be given when an
agency gets to the point of considering whether to
approve development agreements.’” Hearings must
be held by the loecal planning agency and ifs
governing body.® Such hearings are subject to the
state’s open meetings laws,’* which require that all
interested persons be alfowed to aftend these
meetings” and pmwde public comment before the
planning  comnussion’s or  goveming  body’s
consideration of - the development agreement. *
Members of the public are also entitled to request
copies of all documents included in the agenda -
packet.” The state’s Public Records Act also may entitle members of the
public to request other documents relating to the proposed agreement.”

4 See Cal. Gov't Code § 65867,

% See Cal. Gov't Code § 65867

1 oo Cal. Gov't Code § 54950 and following.
2 See Cal. Gov't Code § 54953(a).

¥ See Cal. Gov't Code § 54954.3.

 See Cal. Gov't Code § 54954.1.

5 See Cal. Gov't Code § 6250 and following. An exception may be preliminary drafis of
development agreements if they are not kept in the ordinary course of business. See Cal. Gov't
Code § 6254(a}.
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NOTICE ISSUES

The development agreement law provides notice requirements for hearings
related to the potential adoption of a development agreement.”® The notice
is the same as that required under the planning and zoning law for:

e Plans (publication in at least one newspaper of general
cireulation or posting in three public places within the
jurisdiction if there is no newspaper of general
circulation, with special consideration given to drive-

through facilities);”

% Projects {10-day mailed nofice to
the property owner, the project
proponent, affected local agency
service/facility providers; and*

» Neighboring  property  owners
within 300 feer, as well as
published and posted notice, again
with special consideration given to
drive-through  facilities).””  The
agency must also give notice to
anyone who has requested it.*

The notice must contain:

s The date, time, and place of the hearing;
s The identity of the hearing body;

e A general explanation of the matler to be considered
(in other words, the development agreement); and

8 See Cal. Gov't Code § 65867
7 See Cal. Gov't Code § 65090,

8 This includes each Jocal agency expected to provide water, sewage, streets, roads, schools, or
ather essential facilities or services to the project, whese ability to provide those facitities and
services may be significantly affected. See Cal. Gov't Code § 65091{a)(2).

* See Cal. Gov't Code § 65091,

0 goe Cal, Gov't Code § 65092: “When a provision of this titie requires notice of'a public
hearing o be given pussuant (o Seation 65090 or 65091, the notice shall also be mailed or
delivered at least 10 days prior to the hearing to any person who has flied a wrilten request for
notice with either the elerk of the governing body or with any other person designated by the
governing body fo receive these requests. The lacal agency may charge a fee which is reasomably
related to the costs of providing this service and the local agency may require each request o be
annually renewed.”
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e A peneral description, in fext or by diagram, of the
location of the property that is the subject of the
development agreement, and hence the hearing.®

To facilitate informed public discussion of the matter, it may be helptul to
include a brief explanation of what development agreements are. A sample
of such a description is available orline at www.ilsg org/deviagmt.

DECISIONMAKER INPUT ON DEVELOPMENT
AGREEMENTS AND FINDINGS

A local agency’s development agreement
procedures  present  an  opportupity  for . {h
governing body to ask the plarming commission 10
make a recommendation on whether to approve
the agreement and weigh in on proposed tindings.

INVOLVING THE PLANNING
CoMMIsSION EARLY ON

When development agreements are negotiated by
staff, subject to planning commission review before final approval by the
legislative body, planning commissioners may feel they have been “lefi out
of the loop.” This may be especially true if the legislative body is the only
one receiving updates as negotiations proceed.

The consequences of the planning commission
feeling insufficiently mvolved may include:

s Bad feelings on the part of
individual planning.
COITIMSSIoNers; :

s A lack of planning commission
nput thuring tegotiations; and

1 See Cal. Gov't Code § 65094,
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s Less protection of elected officials’ interests by
appomted commissioners.

One approach to informing the planning commission earty on is to schedule
the project for discussion at a regular planning commission meeting at the
start of negotiations. This provides the planning commission with an
opportunity to provide its input to the negotiating team on key policies and
objectives to be achieved on behalf of the comununity through the
development agreement,

Another approach is to convene a subcommutiee of the planning
commission as an adiunct to the negotiation process. If the subecommittee is
less than a quorum of the comunission, the discussion may occur without the
d overlay of open meetings requirements.”” While the
subcomenittee could be made part of the negotiating
team, it may be more practical, given the competing
demands on planning comimissioners’ time, for staff to
confer with the subcommittee outside of negotiations.
This approach allows the negotiating team to benefit
from at least some planning comumissioners’
perspective, while the negotiating team remains

reasonably sized.

PLANNING COMMISSION RECOMMENDATION AND
InrPuT ON FINDINGS

An agency’s development agreementi procedures can solicit the planning
commission’s input both on whether the development agreement should be
approved, and on the findings accompanying any approval. Such findings
may include whether the agreement:

« s consisternt with the ohjectives, policies, general land
uses and programs specified in the agency’s general
plan and any applicable specific plan;

e Is consistent with the provisions of the agency’s zoning
regulations;

2 See Cal. Gav't Code §§ 54952.2(a) {("As used in this chapter, ‘meeting’ includes any
congregation of a majority of the members of a legislative body at the samie time and place 16
hear, discuss, or deliberate upon any item that is within the subject matter jurisdiction of the
legislative body or the local agency to which it perlaing.”) 54952 ("As used in this chapter,
“legislative body’ means: ... {8 A ... comanittee ... of a local apgency, whether permanent or
terporary, decision-making or advisory, created by charter, ordinance, resofution, or tormal
action of a legistative body. However, any advisory committee, composed solely of members of
the legislative body which are less than a quorem of the legislative body are not Jegistative
bodies ...




s Promotes the public health, safety, and general
welfare;

« s just, reasonable, fair and equitable under the
circumstances facing the agency;®

» Has a positive effect on the orderly development of
property or the preservation of neighboring property
values; and

e Provides sufficient benefit to the community to justify
entering into the agreement.

GOVERNING BODY HEARING AND [BECISION ON THE
DEVELOPMENT AGREEMENT

As discussed in Chapter 3, weil-articulated planning pelicies and objectives
should increase the likelihood that the staff’s and planning commission’s
input to the development agreement negotiation process

produces a satisfactory agreement for the governing .
body. Adoption of an interest-based negotiation
approach may also allow the governing body to .
provide direction to negotiators early on in the
process in open session, consistent with the state’s
open meeting faws,*

Well-conceived and up-to-date planning poticies alse |
avoid the prospect of asking staff to negotiate in a
vacuum, with little or no immediate direttion or
feedback from decisionmakers. This maximizes the
fikelihood that the agreement presented for decision-
maker approval reflects their concerns and policy
direction. It minimizes the likelihood of having fo
renegotiate the agreement from the dias. (The
downside of which, is inclusion of language in the
agreement  which  may  have  unintended
consequences or not fully protect the agency’s
iterests.)

® See generally Morrisan Homes Corp. v. City of Pleasanton, 58 Cal, App. 3d 724 {19706)
{analyzing the “contracling away the police power” issue in the context of an annexation
agreement). See also Denio v. City of Huntington Beach, 22 Cal. 2d 589 (1943); Carvuth v, City
of Madera, 233 Cal. App. 2d 688 (1965).

 Loe generally Cal. Gov’t Code § 54950 and following (The Ralph M. Brown Act).
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ACTION ON THE AGREEMENT

The governing body must approve a development agreement by resclution
or ordinance.”” Ordinances must go through a two-reading process, with at
least a five-day intervening period.* Changes require an additional five-day
waiting period. *

RECORDATION AND OTHER POST-
APPROVAL STEPS

After a developiment agreement is approved, the clerk of the governing
body must:

e Record a copy of the development agreemeitt within
10 days of the entity’s entry into the agfeement, along
with a description of the land subject to the
development agreement;” and

e Publish the ordinance approving the development
agreement.”

8 Sep Cal. Gov't Code § 638675,
8 See Cal. Gov't Code §§ 36534 (city requirements), 25131 (county requirements).
% See Cal. Gov't Code §§ 36934 (city reguirements), 25131 (county requiremerts).

* See Cal. Gov't Code § 65868.5,

" A clerk must publish each ordinance (ot a summary of it) within 15 days after passage as

follows: 1) In a newspaper of general eirculation published within the jurisdiction, or 2} I there
is none, by posting as required by state faw. Cal. Gov't Code §§ 36933 {cities}, 25124 (counties)
{note that state codes are available online at hitp/hww Jeainfo ca ey by clicking on
“Califormia Law™). The publication must include the names of the governing body members
voting for and zgainst the ordinance. Cal. Gov’t Code §§ 36933(c) {cities), 25124 (counties).

139
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In cities and counties, failure to satisfy the publication requirement n a
timely manner prevents the ordinance from taking effect or being valid.™

AMENDING THE DEVELOPMENT
AGREEMENT

After a development agreement has been signed, it may be amended only
by mutual agreement of parties.”' Most development agreement procedures
require amendments that are initiated by the project proponent to go through
the same process as the initial application for the development agreetment.
For local agency-initialed amendments, the procedures unsually require
notice to the project proponent and provision of information about the
process that the agency will employ.

DEVELOPMENT AGREEMENTS AND
ACCOUNTABILITY

Fundamental to the concept of an enforceable agreement is the notion that
each party will do what it promises to do in the agreement. To underscore
that notion, the development agreement law requires local agencies to
include at least an annual review of the project proponent’s cornpliance
with the delineated responsibilities.”” The review must require the proponent
to demonstrate good faith compliance with the terms of the agreement.” If
a local agency finds, based on substanttal evidence, that such compliance
has not oceurred, the agency may modify or terminate the agreement. ™

In addition, the development agreement law provides that the development
agreement is “enforceable by any party.”” A development agreement
typically contains provisions specifying procedures for notice and
termination in the event of a default by either party.

™ Cal. Gov't Code § 36933(b) (eities). €F Cal. Gov’t Code § 25124¢c) (providing failure of
county clerk to publish means the ordinance does not take effect for 30 days).

1 See Cal. Gov't Code § 65868,

" See Cal. Gov't Code § 65865.1.

" See Cal. Gov't Code § 65863.1.
™ See Cal. Gov't Code § 65865.1.
75 See Cal. Gov't Code § 65865 4.
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SUMMARY

A well-crafted set of development agreement procedures will provide a
useful road map to staff and others in sheparding an agreement through the
approval process. Such procedures are also useful for considering any
amendments to and termination of an agreement.

Important parts of the process include the notice and hearing process, as
well as mechanisms for providing decision-maker mput.

™ City of San Diego, Development Agreement Monitoring System, February 2000 (Submission
for League of California Cities Helest Putnam Award {or Excellence).
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THE ART OF
NEGOTIATING
DEVELOPMENT
AGREEMENTS

The art of negotiation comprises several facets. Fundamentally, it 1s
important to decide who is going to negotiate and how the parties will reach
consensus. This chapter addresses the issues associated with each facet of
negotiation.

WHO 1S GOING TO NEGOTIATE?

Within the public agency, sentor staff or their representatives typically
negotiate development agreements. The manager (or representative) should
be imvolved because he or she presumably knows the community,
understands the desires of the legislative body and can gauge the
agreement’s value to the community.

The agency’s plarming director (or representative) is typically on the
negotiating feam because of his or her planming background. While the
manager may focus on financial benefits to the community, the planning
director will be concerned with the impact of the project on land use issues,
including its compatibility with surrounding fand uses. Engineering or public
works staff should be included if infrastrzcture issues are invelved.

The public agency also may want to include the attorney on the negotiating
teamn, rather than just at the agreement’s drafting stage, especially if the
project proponent is represented by legal coumsel. Legal issues will
undoubtedly arise during negotiations, and drafting issues may overlap with
substantive deal points. Whether or not legal counsel patticipates in the
negotiations, he or she should be fully apprised as the negotiations proceed.

Who §s Going to Negotinte? ... 43

Reaching Consensus e 4

Summary
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As for the project proponent, he or she (or a representative with full legal
authority to bind the project proponent) should participate in the
negotiations. On larger projects, the project proponent may want to
assemble a team that meludes the project proponent, an architect, planner
and fand use attomey. Depending on what aspect of the agreement is being
negotiated, the project proponent may want to include one or more of the
team members in the negotiations.

REACHING CONSENSUS

How parties conduct negotiations may be the best indicator of whether they
will achieve consensus. Participants should be trained in the process of
negotiations, and have a framework in mind to guide the negotiation
process.

KNOWING WHO IS ACROSS THE TABLE

Before negotiations begin, each party should become familiar with the
other’s background. In addition, the project proponent should become
familiar with the local political climate, while local agency staft shouid leam
about the project proponent’s reputation in the cormmuty, or m other
communities where the proponent’s developments have been approved.
The parties shouid alse determine in advance what they expect to gain
through the negotiations, what the other party may need, and what they are
willing to give.

SETTING EXPECTATIONS

Once the parties meet, they shonld frankly discuss their respective
expectations, The local agency should emphasize that it expects to gain
greater exactions than it could require under its vegulatory authority. The
project proponent should explain why the particular project requires a
development agreement. The parties should agree upon an inifial timeframe
in which to complete negotiations.

The agency negotiators should explain that they do not have authority w
bind the agency-—that is the province of the legislative body during finaj
public hearings. The parties may benefit from adopting a “check-oft”
system so that once they reach a conceptual agreement on deal points, they

" See Cal. Gov't Code § 1090, the Attorney General reached this conclusion even though the
spouse had no ownership interesis m the firm, he would not work on the agency’s project, and
his income would not be affected by the outcome 6f the development agredmént or project.
The Attorney General’s opinion will be published at 85 Cal. Op. Ay Gen___ (2002), and is
availabie online at hitp://caag.state.ca.us/opinions/index.hbm.
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do not need to continually renegotiate those points, unless circumstances
change.

TrE UTIiLiTy oF GROUND RULES

Ground rules for negotiations are very important. Typical ground rules
inchule:

¢ Who is the spokesperson for each side? To what
extent does that person have authority to bind their
respective principals?

¢ Who will take notes and document the points of
agreement?

» Where, when and for how long will the negotiators
meet? Will telephone negotiations be allowsd?

e Arc these meetings open io the media and public?

¢  'When and how will issues related to the development
be presented to decisionmakers, mchuding individual
members of the governing body?

e How will media inquiries be handled?

e  What strategies, if any, will be employed if bargaining
reaches an impasse?
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Such ground rles should be memorialized m writing.

SETTING PRIORITIES

Each party should be clear on their organization’s priority issues going inio
the negotiations, so each priority can be addressed early on. Reachig
agreement on these priority issues is, of course, the key to successful
negotiations.

Typical priosity issues for local agencies include:

o Land Use Tysues. What regulations relating to density,
design, uses, and construction standards is the agency
willing to freeze in place at the time the agreement is
executed? On what issues does the agency wish to
retain the flexibility to adapt its regulations to changing
circumnstances and new information?

o Exaction Issues. Which public improvements and
facilities will be constructed, dedicated or financed by
the project proponent? On what schedule? Will there
be a reimbursement provision if the project proponent
fronts the financing for a facility?

o Special Issues Relating to State -Reguirements.
What role will school facifities and affordable housing
issues play?

Thinking through these issues and what the local agency will need to make
the development agreement a net gain in terms of the public’s interest is a
key to successful negotiations.

HAVE A STRATEGY

Fundamentally, each party comes to the negotiations with ¢ertain priorities
and objectives—some of which may be unrealistic. Finding compromise
solutions can require a sense of the other party’s true objectives (and
presenting one’s proposals in terms of those objectives) and patience while
the other party works through what they had hoped to receive as the result
of the negotiations and what they actwally can receive. Moreover,
negotiations can be stressful; less skilled negotiators may react to such
stress with displays of anger and atterupts o badger their way into
prevailing,
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In most instances, it is important for both sides to keep in mind that there is
a long-term relationship to be fostered. This relationship is frequently more
important than short-terr gains or “gotchas™ on elements of the deal.

INTEREST-BASED BARGAINING TECHNIQUES

The parties may also agree in advance to use a particular pegotiating
approach. Historically, the negotiating modet has involved a static process
of developing positions in advance, based on confidential parameters set by
the principals. More recently, professionals have advocated a more
dynamic or synergistic approach that involves both parties working together
to transcend competing interests,

Advocates of synergistic negotiations suggest that parties should:
e Share interests during negotiations (for example, what
they findamentally wish to accomplish or avoid) rather

than pre-determine, then haggle over positions;

e Acquire a veal (in other words, empathetic)
understanding of what the other party needs;

o  Use brainstorming techniques to develop lists of options
from which “outside-the-box”” solutions can flow; and

s Agree to rely on objective standards or fhird-party
authority to settle differences and overcome obstacles.

Although conducting successfui negotiations is a much larger topic than can
be adequately addressed here, there are a number of resources that explain
the benefiis of negotiating in a more dynamic or synergistic fashion.”

For the local agency, an interest-based approach works better in light of the
constraints of the state’s open meeting law. As a general matter there is
no exception to the open meeting laws for iocal agencies to instruct their
negotiating team on the provisions of a development agreement.

™ Seq, For example, Geiting to Yes by William Ury and Roger Fischer, and The Seven Halbiits of
Highly Effeetive People by Stephen R. Covey.
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The following illustrates this approach toward negottations,

SUMMARY

By preparing in advance, developing a negotiating framework in which to
proceed, and adopting ground rules, including how negotiations should be
conducted, the parties should be able to create a negotiating environment
that will increase the likelihood of reaching consensus.
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THE SUBSTANCE OF A
DEVELOPMENT
AGREEMENT

A mumber of considerations should be taken into account when drafting a
development agreement. For efficiency, many jurisdictions start with a
standard form agreement that has already been reviewed and approved by
the agency’s attorney. It is also helpful for negotiators to have reviewed:

T

e Current version of the development agreement law;

e Planning policies for the area in question, including fee
and dedications requirements and envirommental
analyses; and

e Agency procedures for processing  development
agreements.*

These steps help those mvolved in the negotiations identify the issues that
will need to be negotiated to protect the public’s interests when drafting the
agreement. It is also important to think aliead about implementation 1ssues.

This chapier discusses some of the drafting and drafting-process issues that
typically arise with development agreements.

WHO WILL DO THE DRAFTING?

A threshold issue is: From whose draft will the parties work? As indicated
above, for local agencies expecting to be mvolved in a number of
development agreements, it can be helpful for the agency to begin with a
standard development agreement form that covers key and standard issues
of concern to the agency. Sample development agreements are available
online at www.ilsg.org/deviagmt.

* See Cal. Gov't Code § 65864 and following (also available online at illp /v leginfo.ca gov
by clicking on “California Law™}.

I See Chapter IV and the sample procedures available online at www.ilspog/deviagmt.

Who Will Do The
Brafiing? s

When Should The
Drafting Begin? v

Commaon Provisiens in
Development
Agresinents

SR Y covsnnrsnsrsarrarsrnnemsrasonerassoss

4%
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Of course, the standard form agreement can take negotiators only so far.
The next question is which party’s attorney will take the first crack at filling
in the project-specific elements of the form. Development agreement
siegotiation veterans typically advise that the public agency’s counsel retamn
this role. In either event, it is not desirable o have both attorneys generating
drafts of their own,

WHEN SHOULD THE DRAFTING BEGIN?

It may be tempting to prepare drafts of the development agreement as
negotiations proceed. Some participants may derive comfort from having
concrete proof that they are actually making progress.

However, the practice of preparing a draft as each of the deal points
emerges can be expensive and result in unnecessary rewrites of the
agreement. This practice may also afford the opportunity for drafling
gamesmanship, in which slight but fmportani changes are artempled beyond
the scope of what the negotiators agreed fo. The attorneys for each
negotiating team must thoroughly review every draft, elevating otherwise
avoidable tension in the remaiting negotiations. It is preferable to list
agreed-upon deal points for the entire agreement, including dates of each
proposal and the name of the person who made it. Then, the development
agreement can be drafted in close-to-finished form and subjected to final
editing and review by all parties. Use of the redline/strikeout compuier
function simplifies the process.

COMMON PROVISIONS IN DEVELOPMENT
AGREEMENTS

THE PARTIES TO THE AGREEMENT

TLocal agencies may enter into development agreements only with persons
who have a “legal or equitable interest” in the real property in question.™

There may be others who should be parties to the agreement (for example,
lenders). The goal is to identify whether there is anyone whose
participation is necessary for the local agency to receive the benefit of its
bargain, who would not automatically be bound by the agreement by its
provisions as a successor-in-interest when the agreement ig recorded. ™

8 tee Cal Gov't Code § 65865(a). See also National Parks and Conservation Association v.
County of Riverside, 2 Cal. App. 4° 1305 (1996).

B2 See Cal. Gov't Code § 658685,
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s

Use OF RECITALS

It is common to include recitals, typically following the first paragraph of the
agreement, that identify the parties to the agreement. Many development
agreements begin with a recital explaining the advantages offered by this
development agreement, and stating that the agreement is entered into
pursuant to state development agreement law, Government Code section
05864 and following.

Recilals typically explais:

»  Who the partties are;
e  What the project is;

e That the project is consistent with the general plan and
anty applicable specific plan; and

e That the parties have complied with the Califorma
Environmental Quality Act.

Recitals may also identify other discretionary land use approvals that are
required for the project (for example, approval of a subdivision map or
discretionary land use permit), and whether those approvals have previously
occurred, will occur simultaneously, or will occur only after the
development agreement has been approved.*

On occasion, a recital may address contingencies that will defay the
effective date of the agreement, such as the need for property annexation.™

TERM

The term must be stated in the body of the agreement.” Larger projects,
especially those constructed in phases, may require longer terms. In other
instances, planning staff may argue for a shorter term, perhaps five to ten
years, to enable the local entity to revisit the property’s zoning and general
plan designations sooner rather than later

There is some indication that the term of the agreement — or at least the
time during which the agency agrees not to apply changes in land use

Y See Cal. Gov't Code § 65865.2.

¥ See generally Cal. Gov’t Code § 65865.3 (development agreements and newly incerporated
or annexed areas).

8 See Cal.Gov't Code § 63865.2
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regulations to the development—is one factor that the courts will evaluate if
the development agreement is challenged.*

It is generally a good idea to allow the parties to terminate the agreement
early in the event of a material breach. (See further discussion concernmng
defanlt, remedies, and termination, below.)

Note that development agreements for unincorporated territory within
cities’ sphere of influence must specify a timeframe within which the
annexation must occur.” The agreement does not become operative uutil
the annexation occurs.®

REQUIRED CONTENTS
A development agreement must specify the:
¢ Permitted uses of the property;
e Density or intensity of use; and
o Maximmn height and size of propesed buildmngs.™

These are also known as the development plan. Because development
agreements can and are being used in a variety of applications, the required
content outlined above can be addressed more generically or more
specifically, depending on the goals of the parties and the degree to which
the absence of such specification in the agreement means that the agency’s
regulations apply.” As a matter of drafismanship and aveiding a basis for
challenge, however, it is useful to address each of the tequired content
elements. ”

For example, the permitted uses can be generically established by reference
to a zoning category, such as retail commercial, or specifically established

8 See generally Santa Margarita Area Restdents Together v. San Luis Obispo County Board of
Supervisors, 84 Cal. App. 4% 221 (2000) (suggesting such freezes cannot be of unlimited
duration and upholding a zoning freeze for five years)

7 See Cal. Gov't Code § 65863(b).
5 See Cal. Gov't Cade § 65865(h).
¥ Cal. Gov'i Code § 65865.2 (contents of development agreemenis),

0 Sie generally Santa Margarita Area Residents Together v San Luiy Obispo County Roard of
Supervisors, 34 Cal. App. 4" 221 (2000} (finding the fact that the agrecment did not mention
maximum height and size of proposed buildings was not fatal because the agreement was subject
to the county regulations of these variables).

! See generally Santa Margarita Area Residents Together v. Sun Lals Obispo County Bowrd of
Supervisors, 84 Cab. App, 4" 721 {2600} (adopting 2 “substantial compliance” approach to
these required content elements).
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by reference to a site plan detailing every aspect of a proposed project.

Likewise, the density and intensity can be generically designated by using a
range of possibilities, (six to ten units per acre, for exariple), or specifically
designated {two units per acre). Similarly, the requirement that the
maximum size and height of proposed buildings be included does not mean
that every development agreement must propose buildings.

PUBLIC BENEFITS

Another required element of a development agreement is the provision for
reservation or dedication of land for a public purpose.” A “permissive
element” refers to the terms and conditions relating to the project
proponent’s financing of necessary public facilities and the subsequent
reimbursement of the project proponent for its non-pro rata share over time.

3

In fact, it is a good idea to specify all of the public benefits that will result
from the agreement, following a recital explaining that the projeet proponent
recognizes that he or she is being afforded greater latitude in exchange for
agreeing to contribute greater public benefits than could otherwise be
required, and that the project propenent does so freely and with full
knowledge and consent.

ADDRESSING A POTENTIAL POLICE POWER CHALLENGE

Early on, commentators speculated whether adopting a development
agreement might constitute an illegal “contracting away” of an agency’s
police powers, which, in this context, refers to a local agency’s governing
powers, “Police” detives from the Greek word polis, which means city.
Cities and counties typically obtain their police powers through the state
Constitution.

The California Constitution says, for example: “A county or city may make
and enforce within its limits all local, police, sanitary, and other ordinances
and regulations not in conflict with general taws. ™ These powers afford
the local agency latitude in dealing with issues that are local in nature and
have not been addressed by the state legislature.

"2 Cal. Gov't Code § 65865.2,

" See generally Santa Murgarita Area Residenis Together v. San Luiy Obispo County Board of
Supervisors, 84 Cal. App. 4® 221 (2000) {finding the fact that the agreement did not mention
manimum height and size of proposed buildings was not fatal because the agreement was subject
to county regulations of these variables).

 See Cal. Const. Art. XU, §7.

* Cal. Const. art. X1, § 7.

53
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One thing a public agency cannor do is to contragt away ifs police powers
by enabling a private body or individual to control thé exercise of its
governing powers.” In the case of developmetit agreements, the question is
whether the “freezing” of applicable land use regulations, s¢ that the public
agency cannot change the rules i a way that will prevent the project
proponent from constructing or dperating the project as  approved,
constitutes an illegal contracting away of police powers.

There are two ways that freezing of rules and regulations could conceivably
constitute an illegal contracting away of police powers.

First, development agreements lock in the right to construct the project as
approved once the agreement is in effect. Without a development
agreement, the law allows the agency to impose additional requirements on
a project up to the point at which the project propopent acquires vested
rights by obtaining a building permit and domng substantial construction work
inn reliance on that permit.”

Second, development agreements do not allow the imposition of new rules
that conflict with those in existence when the agreement was approved.”
Without a development agreement, the agency may change the applicable
zoming in a manner that is inconsistent with the project proponent’s vested
rights, in which case, the property may acquire what is known as a
“ponconforming use status” because the development on the property no
longer conforms with he applicable zoning. While vested rights allow the
owner to continue building and operating the project as originiatly approved,
there may nonetheless be limitations on hew the property can be used,
including a prohibition against expanding nonconforming uses.

Whether either of these two aspects of development agreements
constitutes an illegal contracting away of police powers may turn on the
extent to which an agency surrenders all of its control over land use
functions, rather than reserving most of its police powers except to the
limited extent otherwise provided by the agreement.”

* See generally Santa Margarita drea Residents Together v. San Luiy Obispo County Board of
Supervisors, 84 Cal. App. 4% 221 (2000) {finding government entity does not contract away its
police power unless the contract amounts to a surrender or abnegation of & preper
govermmental function).

7 See Avco Community Project Proponents, ine. v. South Coast Regional Commission, U7
Cal.3d 785 (1976).

% Cal Gov't Code § 65865.4.

2% Sep Morrison Homes Corp. v. City of Pleasanion. 58 Cal. App. 3d 724 (1976) (holding that
an annexation agreement did not constitute an illegel “contracting away” of its legislative
authority because it did not contract away all of the agency’s autharity).
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Accordingly, it 1s a good idea for the drafters to include a provision i the
development agreement explaining the extent to which the property will
continue to be subject to the entity’s zoning rules, regulations and policies,
as well as a provision explicitly reserving the entity’s police powers unto
itself, except as otherwise provided in the agreement.

ReCOVERY OF COSTS

Depending on the nature of the project, negotiating a development
agreement can involve significant costs for the public agency in the form of
staff time and legal fees. The agency may want to provide for the recovery
of some or all of those costs, either in its local procedures (as part of the
cost of processing a development agreement) or as a term of the
agreement itself. If provided for in the agency’s local procedures, the
agency will want to ensure that it does not assess the project proponent
more than its actual costs. One way is to establish an hourly rate and
record the staff’s time spent working on the project.

WHICH REGULATIONS ARE FROZEN?

Three drafting considerations affect which local land use rules and
regulations will apply under the terms and conditions of the development
agreemernt.

First, state law says that unless the agreement provides otherwise (see
sidebar at right), the mes and fand use policies in effect when the
developnient agreement is adopted will apply to the project. The project
proponent will be inclined to want language to the effect that the local
agency is not allowed to apply rules or land use policies that would
effectively nullify its prior approval of the project. In turn, the agency’s
attomey will want language that confirms the statute allows the agency to
apply new rules in he future, as long as they are not in conflict with the
rules and regulations that were in place when the agreement was adopted.

Second, the attorneys need to decide what language to use in the event the
parties agree to allow fand uses that are inconsistent with the otherwise
applicable zoning requirements in existence at the time the development
agreement was negotiated. One approach is to include language saying the
then-existing zoning ordinance governs, but only to the extent it is not
inconsistent with any provisions of the agreement. Depending on the
circumstances, the agency aftormney may prefer to actually amend the
zoning ordinance so that it is consistent with the development agreement, in
order to allow other projects to request that zomng mn the fature.
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Third, the development agreement should state that the agency’s
compliance is subject to later-enacted state and federal regulations.'

“MILESTONE” REQUIREMENTS

On targer, phased-in projeets, it may be useful to inelnde “milestone”
requirements so the agency ean ferminate the agreement if phases of
construction have not been completed within a specified timeframe.

The project proponent may resist agreeing fo absolute deadlines. In this
case, the public agency may wanit to consider allowing the timeframe to
begin with a specified event, such as issuance of building permits. Betore
doing so, however, the public agency should imake sure tligre are adequate
incentives for the project proponent to stay on schedule, and that the
decision to begin the next phase is not left emtirely to the project
proponent’s discretion.

DEFAULT, REMEDIES AND TERMINATION

Drafters typically recite that upon the commission of a material breach, the
other party may terminate the agreement and exercise other legal remedies
that it may have.

Especially with respect to larger projects, parties may be motivated to enfer
into elaborate provisions concerning default, available remedies and
termination, so that in the event of a material breach, the breaching party
has a specified time to “cure” the breach, before the other party can
terminate the agreement These provisions may contain what are known as
“force majeure” recitals that preclude terminating the agréement, or that
extend the term of the agreement when performance is not possible due to
war, insurrection, terroristn, strikes and other events that are bevond the
control of the parties. Such provisions are generally advantageous to the
project proponent, and create potentiaily lengthy perieds in which the
agency is unable to apply new land use rules and regilations that may
affect the agency’s ability to do responsive land use planning,

NON-PERFORMANCE ISSUES

It is importani to remember that a development agreement is mndeed a
contract, the breach of which may be subject to monelary damages. Some
local agency attorneys include clanses lmiting remedies against the agency
to specific performance. Under some circurhstances, liguidated damages

M9 Cad Gov't Code § 65869.5.
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clauses may protect the agency from the upside risks associated with
damages awards.

The focal agency will also find it helpfil to consider what kinds of
assurances it wanis to have available in the event the project proponent
defaults on certain obligations. Some of the options local agencies may
want to consider mclude:

s Letters of credit;

e Performance bonds; and

» Withholding certain approvals (for example building
permits, until satisfactory performance occurs}.

The agency may also want to think through timing issues associated with
the project propoment’s performance. In some instances, it may be
advisable to specify timeframes for performing aspects of the development
agreements and the consequences of not meeting those timeframes.

STATE OR FEDERAL LAWS
‘‘‘‘‘‘ The parties may want to include a provision addressing the fact that state
and federal repulations are not suspended by a development agreement. If
a state or federal regulation is amended in a way that would preclude
further performance under the agreement, the affected provisions of the
development agreement will be modified of suspended, "

ANNUAL REVIEW

The parties may want to recite their awareness of the requirement for an
annual review of the development agreement by the local entity. Recognize,
however, that to the extent the parties make it the agency’s contractual
obligation to conduct such a review, they may be setting the agency up for
a failure to perform.' It is preferable to specify the agency’s procedures
for conducting its anmual review in the agency’s procedures ordiriance or by
resolution,

Y See Cal. Gov't Code § 65869.5.

M2 A pumber of agencies admit to having neglected arnunl reviews, which is inadvisable. A
“tickler” system developed in collaboration with the ¢lerk’s office can be & helpful reminder 10
hold these hearings once a year.
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ENFORCEMENT

The parties may want to inchide an enforcement provision reciting that the
agreement is enforceable notwithstanding any changes to the general plan,
specific plan (if any), or the zoning, which alters or atnends an ordinance,
rule, regulation or policy governing the zoning of the property during the
term of the agreement.

RECORDATION

The parties may want to recite their awareness of the requirement that the
agreement be recorded within 10 days following execution. Recognize,
however, that to the extent the parties make it a contragtual obligation of
the local agency to timely record the agreement, they may be setting the
agency up for a failure to perform.

{CERTIFICATE OF SATISFACTION

The project proponent may wish to obtain “certificates of satisfaction” from
the agency as phases of construction are completed, reciting that each
phase is in full compliance with its obligations under the development
agreement. This certificate may be important to potential: lenders. To the
extent there are ongoing ebligations, or obligations that transcend the
physical boundaries of a particular phase, it may be difficult for the local
agency to make such atfestations until the term of the development
agreement has fully expired.

INDEMNIFICATION AND HoLD HARMLESS PROVISION

It is not uncommon to have the woject proponent hold the local agency
harmless from any liability the agency may incur as a result of entering into
the agreement. Also helpful is a provision requiring the project proponent to

indemmify and defénd the agency at the proponent’s cost against any legal
action instituted by a third party to challenge the validity of the agreement,
including a challenge based on an assertion that the California
Environmental Quality Act has not been complied with.'”

Y Such arrangements have received the blessing of the California Attorney Generai’s Qffice.
See 85 Cal. Op. Aty Gen. ____ (2002}, available online at
hitp:/feang state.ca.us/opinions/index hom.




INSTITUTE for LOCAL SELF GOVERNMENT * COMMUNITY LAND USE PROJECT ‘ 59

AMENDMENT OR CANCELLATION

State law provides that a development agreement can be amended or
canceled, in whole or in part, by the mutual consent of the pdrties upon
notice of intention to amend or cancel in the form required by Government
Code sections 65090 and 65091, and adeption of an ordinance amending the
agreement. The ordinance must also be found to be consistent with the
general plan and any applicable specific plan, and is subject to referendum,
just as the original ordinance adopting the development agreement was.
Drafters typically recite these statutory requirements in the agreement for
the convenience of the parties.

ASSIGNMENT

Drafters typically include a provision that neither party shall assign or
transfer any of its rights, interests or obligations under the agreement
without the prior written consent of the other, which consent shall not be
umreasonably withheld.

The project proponent may want to seek additional language, which states
that subsequent purchasers automatically become parties to the agreement
wpon transfer of ownership.

SUCCESSORS

It is common to include a provision indicating that the obligations imposed
by the agreement constitute “covenants running with the land” and that the
burdens and benefits bind and inure to all estates and interests created in
the subject property and to all “successors-in-interest” of the original
parties,

Public agencies have faced difficulties once a number of people become
successors-in-interest by virtue of acquiring property governed by the
agreement. In some cases, project proponents have gone bankrupt, making
it difficult to justify enforcing the agreement against individual owners.

Depending on the circumstances, public agencies may want {o require as a
condition of approval that project proponents have homeowners (or
property owners) associations govemed by covenants, conditions, and
restrictions  (CC&Rs). The CC&Rs should include the development
agreement obligations so that the association, as well as individual property
owners, is responsible for ensuring performance of the development
agreement,

To the extent the provisions of the CC&Rs supersede the development
agreement, the association may have the flexibility o amend development
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agreement obligations by a vote of less than 100 percerit of the association
membership. Also, the public agency may be granted enforcement rights
under the CC&Rs.

VALIDITY OF PORTIONS OF THE AGREEMENT
SEVERABILITY

It is common to include a provision stating that if ome aspect of the
agreement is held by a court to be illegal, the validity of the remaining
provisions are not affected.

ATTORNEYS FEES

In lawsuits involving contracts, the law does not allow a party to recoup its
attorneys fees as part of its damages unless the agreement sp provides. As
a result, many written agreements comtain a provision stating that if a
fawsuit or other legal action is brought with respect to the agreement, the
prevailing party is entitled to recoup reasonable attorneys fees and costs.

Goob FAITH AND FAIR DEALING

Many agreements recite that the parties expressly acknowle dge that any
actions they take pursuant to the. development agreement will be measured
by the “implied covenant of good faith and fair dealing.”

SIGNATURES AND SUBORDINATION

The drafter will want to decide who should sign the development
agreement, In addition to the property owner and public agency, some
vractitioners require lenders, lessees and others with an. interest in the
property to sign the developmient agreement. Other attorneys require
lenders, lessees and other interested parties to sign subordination
agreements, which make their interests in the property subject to the terms
and conditions of the development agreement. In the evént subordination
agreements are balked at, local agencies may want o consider requiring
other interested parties to at &ast sign a written acknowledgment and
consent, stating they are aware of the existence of the development
agreement and that they understand its terms.
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SUMMARY

A number of issues warrant consideration when drafting a development
agreement. In the fipal analysis, a well-drafted development agreement
should accurately capture the deal points negotiated by the parties, and
anticipate and address potential problems that may arise  during
implementation of Its ferms.

The Institute offers a variety of sample development agreements osline
through its database. The database is accessible through
www.ilsg orgdeviagmt.  The Institute also welcomes submittals from
public agencies of additional samples for this database.
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CONCLUSION

Development agreements can be a usefil tool in land use planming, creating
win-win opportusities for both project proponenis and local agencies when
dealing with uncertainties assocfated with the regulatory environment.

The goal of this manual is to help local agencies in understanding
development agreements and to provide them with practical tools to assist
them in using development agreements within their jurisdiction.

Did the manual succeed in achieving this goal? The Institute and ifs
financial supporters are very interested in local agency feedback. Please fill
out the form at the end of this publication to let the Institute know whether
this material was useful and how it could be improved,

Feadhaek Form . cmmereromsons &7

Adgitional Iastitute
PubHeations ... veomarorennesatass 69
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DEVELOPMENT AGREEMENT MANUAL FEEDBACK FORM

We are iterested to hear your comments. Tlus is vowr chance to shape future Institute
publications. You may either copy this page and mail or fix it to:

Institute for Local Self Governnent
Attn: Development Agreement
1400 K Street, Suite 400
Sacraimento, CA 95814
Fax: (916) 658-8240
Or comment by email to ilsp@dilsg.org. Please put “Development Agreement Manual” in the
subject line.

MNAmE: ) ) ) {optional)
TIrLe:  (helpfuby
CONTACT Address:
INFO:

City: _ State: Zip: {optional)

WAS THE INFORMATION IN THE DEVELOPMENT AGREEMENT M ANUAL USETUL TO Yﬂﬂ?
(:I Yes D Ne

WHAT ASPECTS WERE MOST USEFUL? LEAST USEFUL?

DID INFORMATION IN THIS MANVUAL INFLUENCE HOW YOUR AGENCY APPROACHED THE
DEVELOPMENT AGREEMENT PROCESS?
D Yes EJ No

How?

DID yOU FIND ANY ERRORS Y IF SO WHAT WERE THEY?

I USED THE MATERIAL IN THE DEVELOPMENT AGREEMENT M ANUAL TO:

[ Update/create our agency's development agreentent procedures
[l Update/create our agency’s standard form development agreement

L) Other (please specify)
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For publication summaries, please visit www.ilsg org/publications.

To order publications, filt out this order form and maif it with your payment to the Institute for Local Self
Government at the address shown below. Thank you for your order.

Title of Publication (or Video) SKU# | Quantity | Unit Price Total

Developtent Agreement Manual: Collaboration in - .

. . . 1170 $20.00
Pursuit of Conununity Interests

Allot Box | - o . fse Tnitiative:

;Bfllﬁlotl Box' Planning: Understanding Land Use Initiatives 1039 20,00
in California
The Local Official’s Guide to Ethics Laws 1181 $10.00
Far??laqci Protecton Action Guide: 24 Strategies for 187 <2000
California
10 percent discount for orders of five or more copies of the same publication; ol prices include TGTAL

sales {ax und postage,

Mailing Address:
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ORGANIZATION
NANE
TITLE
STREET ADDRESS
CITY _ STATE ZIP CODE
TELEPHONE

Send Payments with order form to:

Make check payable to:  Institute for Local Self Government

/o League of Californis Citles

ATTN: Publications

1400 K Street, Suite 400

Sacramento, CA 95814

Phone: {916) 658-8257 (direct line to Publications}

Check __ VISA MasterCard Fax: {210} 658-8220 (direct fax to Publications)

Name of Cardholder:
VISA/MC Card Number:

Expiration Date:

Authorized Signature:

PAYMENT MUST BE INCLUDED TO PROCESS ORDER
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